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Words & -Phrases :
" “Impracticable" 4"]:71})033:‘!)16_" and "Inexpedient™Meaning of in the
context of—Armty Act, 1950. : :

The appellant, a Major in-the Indian Army, was served a notice dated
December 10, 1990 under Section 19 of the Army Act, 1950 read with Rule .
14 of the Army Rules, 1954 calling upon him to show cause why his services
should not be terminated for the misconduct alleged to have been com-
mitted by him about 7 years prior to the issuance of notice. In the notice
itself it was stated that the trial for the alleged misconduct was imprac-
ticable baving become time barred, and that Chief of Army Staff was of
the opinion that his retention in service was undesirable. The show cause
submitted by appellant was rejected by the authorities. On the recommen-
dation of authorities the Central Government passed an order dated
February 28, 1992 terminating the services of the appellant. A Single Judge
of the High Court quashed the termination order and directed his
reinstatement in service with all consequential benefits. On appeal the

Division Bench dismissed appellant’s writ petition. Relying on section 127
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. of the Act it held that proceedings under section 19 of the Act read with
" Rule 14 of the Rules could be taken after the expiry of the penod of
:Ilmltatmn prescnbed under Sectlon 122 of the Act

-‘J { . 1

i

-« In appeal to this Court it was contended for the appellant that (i)

. as the appellant’s trial was barred by limitation under Section 122 of the

Act, Rule 14 could not be invoked; and (ii) the satisfaction regarding the

‘mexpedlency or impracticability to hold a Court Martial must flow from
- the ‘riature and the ‘context of the misconduct itself and not from any
"extraneous factor such as in the instant case viz perlod of limltatlon
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Allowmg the appeal and’ settmg asidethe declsmn of Dmsnon Bench
. S ) y

HELD : 1."0nce,the period of limitation- of -a trial is ‘o'ver the

~ -authorities cannot take action under Rule 14 (2). The power under Rule

14 cannot be. exercised in a manner which would get over the bar of
limitation laid down in the Army Act, 1950 and if Rule 14 was to be
interpreted to give such power it would clearly be ulira vires. [842-F; 843-C]

Coa 2, In the instant case e’ the trial had become time barred. When the

trial itself was legally impossible and impermissible the question of its

‘ ‘being mpractlcable cannot or does not arise, ‘Impractlcahlhty is a con-

cept’ ‘different from ‘Impossiblllty’ for while' the latter is absolute, the
former introduces at all events some degrees of reason and involves some

' ,‘regard for practnce. ‘Impractlcahle’ presupposes that the action is
’ possnble’ but owing to certain practlcal difficuities or other reasons it is
_incapable of heing performed The same principle will' equally apply to

- satisfy the test of ‘lnexped:ent’ as it means not expedient; disadvantageous

in the cm:umstances, lnadwsable, impolitic. Therefore, so long as-an .
Officer can be legally tried by a Court Martial the concerned authorities

" may, on the ground that such a trial is not :mpractlcahle or mexpedlent,

invoke Rule 14(2). [842- C-E]
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3 Sectlon 127 of the Act relates to atrial by a ‘Crlmmal Court’ and

not ‘Court Martial’ and speaks ‘of a stage after the trial by’ the latter is

over. So. far | as the penod -of limitation of trial by Court’ Martlal is
concerned Section 122 of the ‘Act is a complete Code initself for not only

it provides inits sub-sectlon {1) thie period of limitation for such trlals but
- speciﬁes in sub section (2) thereof the offénces in respect of which the



limitation clause would not apply. Since the terms of the above section is
absolute and no provision has been made under the Act for extension of
time - like Section 473 Criminal Procedure Code, it is obvious that any
trial commenced after the period of limitation will be patently illegal. Such
a provision of limitation prescribed under the Act cannot be overridden
or circumvented by an administrative act, done in exercise of powers
conferred under a Rule. [842-G, H; 843-A-B]

4 lt is evident from the opening words of Rule 14(2) that the
" satisfaction about the inexpediency or impracticability of the trial has to
* be obtained on consideration of the reports on the officer’s misconduct.
That necessarily means, that the misconduct and other attending cir-
cumstances relating thereto have to be the sole basis for obtaining such a
satisfaction. But to dispense with {rial on a satisfaction. de hors the
.misconduct - like the bar of limitation in the present case - will be wholly
‘alien to Rule 14(2). [843-H; 844-A, C] :

Lt Col (T.5.) M.C. Dhingra v. Union of India &Anr, (1980) 2 Delhi
Lawyer.109, approved. s
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The appellant was a permanent Commissioned Officer of the Indian
Army holding the substantive rank of Major. While he was posted at the
Military Farm in Jullunder City he was served with a notice dated Septem-
ber 10, 1990 issued under the directions and on behalf of the Chief of the
Army Staff calling upon him to show cause why his services should not be
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_terminated under Section 19 of the Army Act, 1950 (“Act’ for short) read

“ with Rule 14 of the Army Rules, 1954(‘Rules’ for short) for the miscon-
ducts he was found to have committed during his tenure as the’ Officer in-
charge of the’ Military Farm, Jaipur. The mxsconducts are set out in
paragraph 3 of the notice but as they are not germane for the purpose of
this appea!, it is not neccssary to detail them. The reasons wluch promptcd '
the Chief of lhc Army Staff to take recourse to the provisions of the Act

and the Rules are contamcd in pa:agraph 4 of the notlcc whlch rcads as
: under :

"And whereas the C}nef of the Army Staff is furthcr satlsﬁcd that
your trial for the above misconduct is impracticable having become _
.time barred by the time the court of inquiry was finalised and he
18 of the opunon Lhat your further retention in scmce is un-
dcsuablc - :
.. /In due course the appellant:showed cause against his proposed
~ termination of services but. it did not find favour with the authorities.
Hence, on their recommendations, the Central Government issued an
order on-February 28, 1992 terminating the: service of the appellant.
Aggneved thereby the appellant filed a writ petition before a lcamed J udge:
of the Rajasthan High Court. In- assailing the ordér of termination the
principle ground that was raised by the appellant was that the provisions
of Section 19 of the Act and Rule 14 of the Rules could not be invoked as
the period of Limitation prescnbcd under Section 122 of thc Act for holding
" his trial by a Court Martial was long over Besides, 1t was contcnded that
- the satlsfactlon of the authorities that it was unpractlcable to hold the trial-
~ was not obtamcd in’ accordancc ‘with Rule 14. The appellant also denied
that hﬂ; was gmlty of the rmsconducts allcgcd ln thc nol:ce and ngﬁ out his

.25 The learned Judgt: a]lowed thc wnt pctmon, quashcd the ordcr"
vnder challenge and. du'ected that the appellant be; reinstated in service -
- withall’ conSt:qucntlal bcneﬁts In: ‘passing’ the above order the Ieamcd

= '_Q,.'_'Judge firstly held that the appcllant was made a scape goat for the lapses -

;" and dclmqucnmes of others. As rcgards the, apphcablhty of Section 19 of

U the Act'and the Rule 14 of the Rules'the learned Judge: concurred with

- Vthe subnnssmns ‘of the’ appcllant relying pnnc1pally upon the Division
. Bench judgment of the Delhi High Court in Lt. Col. (T.S) M. C. Dhingra v.




Union of India & Anr,, (1980) 2 Delhi Lawyer 109.

In appeal preferred by the respondent - Union of India a Division
Bench of the High Court set aside the above judgment of the learned Single
Judge and dismissed the writ petition of the appellant. The Division Bench
held that view taken by the Delhi High Court in M.C. Dhingra’s case
(supra) was not corréct and that proceedings under Section 19 of the Act
read with Rule 14 of the Rules could be taken even after the expiry of the
period of limitation prescribed under Section 122 of the Act. The findings
of fact recorded by the learned Single Judge in favour of the appellant were
also upset. The above order of the Division Bench is under challenge in
this appeal.

To appreciate the contentions raised by Mr. Ramachandran in sup-
port of the appeal it will be appropriate to first refer to the relevant

provisions of the Act and the Rules. Section 19 of the Act reads as under:

"Subject to the provisions of this Act and the rules and regulations
made thereunder the Central Government may dismiss or remove
from the scrvice, any person subject to this Act."

The other section of the Act which need reproduction is Section 122 which,
at the material time, stood as under :

"(1) Except as provided by sub-section (2), no trial by court-martial
of any person subject to this Act for any offence shall be com-

menced after the expiration of a permd of three years from the

-date of such offence.

(2) The provisions of sub-section (i) shall not apply to a trial for
an offence of desertion or fradulent enrolment or for any of the

offences mentioned m Scctnon 37.

(3) In the computation of the period of time mentioned in sub-
section (i), any time spent by such person as a prisoner of war, or
in enemy territory, on in evading arrest after the commission of
the offence, shall be excluded. ‘

(4) No trial for an offence of desertion other than desertion on

active service or of fradulent enrolment shall bé- commenced if the
person in question, not being an officer, has subsequently to the



comrms.sron of thc offcnce scrvcd contmuously m an cxcmplary
manner for not less than thrcc years with any portron of the rcgular

" "Rule 14 of the Rulcs so far as 1t is relevant for our prcscnt purposcs rcads }
as follows L ‘ '
"'I'crmmanon of service by the Ccntral Govcrnmcnt on account of

B mtsconduct {1). When it is proposed to terminate the service of
‘an ofﬁccr under Section'19 on account of misconduct, he shall be -
given an opporfunity to’ show causc in thc manner specrﬁcd in
sub-Rulc (2) agamst such actlon T o "
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Provxdcd that l.hls sub—rulc shall not apply “e -

(a) hcn thc scmcc is termmatcd on the grouud of conduct whrch-
L, had led to hts conwcuon by a cnmmal court or: e

(b) wherc thc Ccntral Govcmmcnt is satnsﬁed that for rcaso'r.s to
o be recordcd in wrltmg, 1t is not expcdrent or reasonably practrcable
-f to glvc to the ofﬁccr an opportumty of showmg causcd '

(2) When after consldenng the reports on an aff' cer’s mzsconduct,‘
" the Central Govémment, or the Chief of the Army Staff is satrsf ed
“'that the ‘trial of the “offic cer by a court martial is’ mexpedzenr ‘or
. unpracucable, butis of thc opmlon that the further retention of the
~ said ofﬁccr in lhe scmcc is undesirable, the Chief.of the Army -
" Staff shall so inform the ‘officer togelhcr with all rcports adverse
S to Ium and hc shall be called upon to submlt m wrltmg, ‘the

o ‘Mr-‘Ramachandran ﬁrst contcndcd that one of the rcqursrtcs to g
- - invoke the summary procedure cnwsagcd undcr Rule 14(2) to terminate

‘-j-.the semocs of an ofﬁccr by ‘the Central Govemmcnt in. cxerc:se of its

powers under. Scctron 19 of the Act is to obtain a satisfaction that his trial
by a Court Martial is lnexpedlent or unpracncable Such a satisfaction,
, ?accordmg to Mr. Ramachandran can be arrived OnIy at a time'when trial .
by a Court Martral is pcm:ussible or possrblc As in- thc mstant case, .
. adnnttcdly, such a mal ‘was barred by lmntatron undcr Sccnon 122 of the




Act the above Rule could not be invoked. We find much substance in the
above contentlon of Mr. Ramachandran

It is not in dispute that at the time the impugned notice was sent, no
trial of the appellant by Court Martlal could be hcld for sub-section (1) of
Section 122 (as it then stood) clearly enwsagcd that it should not be
commenced after expiration of three years from the date of commission of
the offence which in the instant case was about 73 years prior to the issuance
of the notice. Indeed, as seen carlier, in the notice itself it is stated that
the trial had become time barred. When, the trial itself was legally impos-
sible and impermissible the question of its being impracticable, in our view
cannot or does not arise. ‘Impracticability’ is a concept different from
unpoqﬁblhty’ for while the latter is absolute, the former mtroduces at all
events some degree of reason and involves some rcgard for practice.
According to Webster’s Third New International chtlonar}y ‘impracticable’
means not practicable; incapable of being performed or accomplzshed by the
means employed or at command. ‘Impracticable’ prcsupposes that the

‘action is ‘possible’ but owing to certain practical diffic iculties . or other
reasons it is incapable of being performed. The same prlnmple will equally
apply to satisfy the test of ‘inexpedient’ as it means not e-tpedlcnt disad-
vantageous in the circumstances, inadvisable, impolitic. It must therefore be
held that so long as an Officer can be legally tricd by a C(ourt Martial the
concerned authorities may, on the ground that such a trlai 1s not lmprac-
ticable or inexpedient, invoke Rule 14(2). In other words, once the period
of limitation of such a trial is over the authorities cannot tal<e action under
Rule 14(2). While passing the impugned order the Division Bench however
did not at all consider, while interpreting Rule 14(2), the import of the
words ‘impracticable’ or mexpedlent’ as appearing therein lmd proceeded
on the basis that since Section 127 of the Act (smcc repcaled) permitted
trial even after a conviction or acquittal by a Court Mamall it necessarily
meant that the Rule could be pressed into service even after the period of
limitation. It appears that in making the above observation thc High Court
did not notice that Section 127 relates to a trial by a crmunal court’ and
not ‘Court Martial’ .... and speaks of a stage after the trial by lhc latfer is
OvVer, -

" The matter can be viewed from another angle also. Sn far as period
of limitation of trials by Court Martial is concerned Section 122 of the Act
is 2 complete Code in itself for not only it provides in its sub—sectlon (1)
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the period of limitation for. such trials but specifies in sub-section (2)
thereof the offences in respect of which the limitation clause would not'
apply Since the terms of the above section is absolute and no provision
has been imade under the Act for extension of time - like Section 473
Crrmmal Procedure Code - it is obvious that any trial commenced after the
perrod of lmutatron will be patently illegal. Such a provision or limitation '
prescrrbed under the Act cannot be overridden or circumvented by an
admrmstratwe act, done in’exercise of powers conferred under a Rule. Mr.
Ramachandrai was, thercfore, fully justified in urgmg that power under
Rule-14 of the Army Rules could not be exerased in a manner which would -
get over the bar of lrmltatron laid down in the Act and that if Rule 14 was‘
to be interpreted to gwe such power it wouId clearly be uitra vrres “We are
therefore in complete agreement ‘with the observations made by the Delhi
Hrgh Court in M.C: Dhingra’s case (supra) that in purported ‘exercised of
admmrstratrve power under Rule 14, in respect of allegatrons of misconduct

-triable by Court’ Martlal the authorities cannot override the statutory bar

of sub—sectlon (1) of Seetron 122 of the Act for no admmrstratlve act or
ﬁat can drscard destroy or armul a statutory provrsrou

The other conteutron of Mr, Rdmachandran was that the satisfaction -
wrth regard to memedrency or 1mpract1cab111ty or a trial by Court Martial
must be only on a consrderatron of the reports of misconduct. According
to Mr. Ramachandran if on a perusal of the reports the authorities found
that the nature of mrsconduct or the context in whrch it had been com-

‘lmtted were such that it wa.s 1mpract1cable or mexpedrent to hold the. Court

Martial, the procedure under Rule 14 might be resorted to. In other words,
Mr Ramachandran submltted the satrsfactlon regardmg the mexpedrency

or rmpractrcabrlrty to hold a Court Martral must ﬂow from the nature and '
the’ context or the mrseonduct itself and not from any extraneous factor
whxch in the instant case was that the Court Martlal proceedmgs would be

_‘trme barred Tfus eontentron of Mr Ramchandran is a]so in our vrew
mdefensrble ' : : o

As noticed earlrer Rule 14(2) opens with the words "when after‘_"
oonmdermg the reports on an officer’s mrsconduct the Central Govern-

‘ment, or the Chief of the Army:Staff is satisfied......" It is evident,

therefore that the satisfaction about the mexpedrency or lmpractrcabrhty '
of the trial has to be obtained on consideration of the reports .on the
officer’s misconduct. ,That necessarily means, that tl_1e misconduct and

I



other attending circumstances relating thereto have to be the sole basis for
oblalmng such a satisfaction,

The purport of the above Rule can be best undcrstood by way of an
iHlustration. The Chief of Army Staff receives a report which reveals that
an Army Officer has treacherously communicated intelligence to the enemy
- an Offence punishable under Section 34 of the Act. He however finds
that to successfully prosecute the officer it will be necessary to examine
some witnesses, ensuring presence of whom will not be feasible and exhibit
some documents, disclosure of which will not be advisable in the interest
of the security of the State. In such an eventuality he may legitimately
invoke the Rule to dispense with the trial on the grounds that it would be

impracticable and/or inexpedient. But to dispense with a trial on a satis--

faction de hors the misconduct - like the bar of limitation in the present
case - will be wholly alien to Rule 14(2).

For the foregoing discussion we set aside the impugned order of the

‘Division Bench of the High Court and restore that of the learned Single

Judge. The appeal is thus allowed with costs which is assessed at Rs. 10,000.

Appeal allowed.



